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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 
[10  CFR  Parts  205  and  210] 

[Docket  No.  ERA-R-79-2] 

ADMINISTRATIVE  PROCEDURES  AND  SANC¬ 
TIONS  SUBPOENAS,  SPECIAL  REPORT 
ORDERS,  AND  INVESTIGATIONS 

Proposed  Rulemaking  and  Public  Hearing 

AGENCY:  Economic  Regulatory  Ad¬ 
ministration.  Department  of  Energy. 

ACTION:  Notice  of  proposed  rulemak¬ 
ing  and  public  hearing. 

SUMMARY:  The  Economic  Regula¬ 
tory  Administration  (ERA)  of  the  De¬ 
partment  of  Energy  (DOE)  hereby 
gives  notice  of  a  proposal  to  amend 
provisions  of  10  CFR  Part  205  con¬ 
cerning  subpoenas  and  investigations. 
ERA  also  proposes  to  modify  its  regu¬ 
lations  concerning  special  report 
Orders  (SRO)  currently  found  at  10 
CFR  210.91  and  consolidate  them  with 
the  subpoena  regulations  in  Part  205. 
The  proposed  amendments  would  be 
applicable  to  Parts  207,  209  through 
214  of  Title  10  of  the  Code  of  Federal 
Regulations.  The  proposed  amend¬ 
ments  set  forth  in  detail  the  law  en¬ 
forcement  authority  of  ERA,  which  is 
granted  under  existing  statute  and 
which  ERA  and  its  predecessors  have 
exercised.  In  addition,  the  proposed 
amendments  are  designed  to  stream¬ 
line  the  administrative  procedures  ap¬ 
plicable  to  the  issuance,  enforcement. 
And  administrative  review  of  subpoe¬ 
nas  and  SRO’s.  ERA  believes  that  the 
proposed  amendments  will  enable  it  to 
carry  out  more  effectively  its  responsi¬ 
bility  to  enforce  the  Emergency  Petro¬ 
leum  Allocation  Act  of  1973  (EPAA) 
and  the  Mandatory  Petroleum  Price 
and  Allocation  Regulations  issued 
under  EPAA. 

DATES:  Written  comments  by  March 
21,  1979,  4:30  p.m.  e.s.t.  Requests  to 
speak  by  January  31,  1979,  4:30  p.m. 
Public  Hearing:  February  15,  1979, 
9:30  a.m. 

ADDRESSES:  All  comments  to  Office 
of  Public  Hearing  Management, 
Docket  No.  ERA-R-79-2  Department 
of  Energy,  Room,  2313,  2000  M  Street, 
N.W.,  Washington,  D.C.  20461.  Public 
Hearing:  Economic  Regulatory  Admin¬ 
istration,  Room  2105,  200  M  Street, 
NW.,  Washington,  D.C.  20461. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Robert  C.  Gillette  (Hearing  Proce¬ 
dures),  Economic  Regulatory  Admin¬ 
istration,  2000  M  Street,  N.W.,  Room 
2214  B,  Washington,  D.C.  20461,  202- 
254-5201. 

William  Webb  (Office  of  Public  In¬ 


formation),  Economic  Regulatory 
Administration,  2000  M  Street,  N.W., 
Room  B110,  Washington,  D.C.  20461, 
202-632-2170. 

Kristina  Clark,  Office  of  General 
Counsel.  Rm.  5146,  12th  &  Pennsyl¬ 
vania  Ave.,  N.W.,  Washington,  D.C. 
20461,  202-633-8622. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Proposed  Amendments 

A.  Subpoenas  and  SRO's 

1.  Review 

2.  Other  Amendments 

B.  Investigations 

III.  Comment  Procedures 

IV.  Other  Matters 

I.  Background 

The  procedures  which  govern  the  is¬ 
suance  of  subpoenas  relating  to  the 
petroleum  price  and  allocation  regula¬ 
tions  are  found  at  10  CFR  205.8;  proce¬ 
dures  governing  the  issuance  of  SRO’s 
are  found  at  10  CFR  210.91;  and  proce¬ 
dures  relating  to  ERA  investigations 
are  found  at  10  CFR  205.201. 

The  provisions  relating  to  subpoenas 
and  SRO’s  provide  for  a  complex  pro¬ 
cedure  for  administrative  review  of 
these  documents.  An  application  to 
quash  or  modify  a  subpoena  or  SRO 
first  is  directed  to  the  issuing  DOE  of¬ 
ficial.  Then,  within  10  days  of  an  ad¬ 
verse  decision  by  that  official,  a 
second  application  may  be  made  to  the 
Regional  Administrator  for  the  issuing 
region,  or  the  Assistant  Administrator, 
or  the  Director  of  the  issuing  office  in 
case  of  a  subpoena  or  SRO  issued  by 
the  National  Office.  Finally,  if  the  ap¬ 
plication  to  quash  or  modify  the  sub¬ 
poena  or  SRO  is  denied  in  any  part  by 
the  reviewing  official,  an  application 
for  relief  may  be  filed  within  10  days 
with  the  Office  of  Private  Grievances 
and  Redress.  Further,  a  subpoena  or 
SRO  is  reviewable  by  a  United  States 
District  Court. 

ERA’S  enforcement  experience  has 
led  to  the  tentative  conclusion  that 
the  existing  provisions  for  review  of 
subpoenas  and  SRO’s  are  unduly  cum¬ 
bersome  and  unnecessarily  impede 
ERA’S  efforts  to  carry  out  its  enforce¬ 
ment  responsibilities  under  the  EPAA. 
Accordingly,  we  propose  to  amend  the 
regulations  to  streamline  the  proce¬ 
dures  applicable  to  the  issuance  and 
review  of  subpoenas  and  SRO’s.  In  ad¬ 
dition,  since  subpoenas  and  SRO’s  are 
related  enforcement  tools  and  the  pro¬ 
cedures  as  to  both  have  been  identical 
in  many  respects,  it  is  considered  de¬ 
sirable  to  combine  the  procedures  for 
both  in  one  regulatory  provision. 

We  have  also  tentatively  concluded 
that  amendments  to  the  rules  regard¬ 
ing  investigation  procedures  also  are 
desirable  in  order  to  improve  DOE’s 
efficiency  in  carrying  out  its  enforce¬ 
ment  responsibilities. 


II.  Proposed  Amendments 

A.  SUBPOENAS  AND  SRO’S 

1.  Review.  The  amendments  pro¬ 
posed  today  eliminate  some  of  the  pro¬ 
cedures  for  administrative  review  of 
subpoenas  and  SRO’s,  which  are 
unduly  duplicative  and  impede  expedi¬ 
tious  judicial  review  of  subpoenas  and 
SRO’s  under  the  EPAA  and  the  petro¬ 
leum  price  and  allocation  regulations. 

The  proposed  amendments  replace 
the  current  three  levels  of  DOE  review 
with  a  single  level  of  review.  There  is 
no  administrative  appeal  of  a  subpoe¬ 
na  or  SRO. 

Under  the  proposal,  a  person  served 
with  a  subpoena  or  SRO,  may  file  a  re¬ 
quest  for  review  of  the  document  with 
the  official  who  issued  the  subpoena 
or  SRO  prior  to  the  time  specified  for 
compliance,  but  no  more  than  10  days 
after  the  date  of  service.  The  issuing 
official  in  turn  forwards  the  request  to 
his  supervisor.  The  supervisor  is  re¬ 
quired  to  inform  the  person  requesting 
review  of  receipt  of  the  request.  If  the 
SRO  or  subpoena  is  not  rescinded  or 
modified  within  10  days  of  notification 
by  the  supervisor,  the  subpoena  or 
SRO  is  effective  as  issued. 

2.  Other  amendments.  The  proposed 
amendments  set  forth  the  procedures 
for  issuance  of  subpoenas  and  SRO’s 
and  the  authority  of  issuing  officials, 
and  would  promote  full  compliance 
with  subpoenas  and  SRO’s. 

Under  the  proposal,  a  person  who 
issues  a  subpoena  or  SRO  is  referred 
to  as  a  “DOE  Official.”  The  term  in¬ 
cludes  the  Secretary  of  DOE,  the  Ad¬ 
ministrator  of  ERA,  the  Administrator 
of  Energy  Information  Administra¬ 
tion,  the  General  Counsel  of  DOE,  the 
Special  Counsel  for  Compliance,  the 
Director  of  the  Office  of  Hearings  and 
Appeals,  any  person  authorized  to 
issue  a  subpoena  or  SRO  under  the 
proposed  amendments,  or  the  author¬ 
ized  agent  of  any  of  the  foregoing, 
who  issued  a  subpoena  or  SRO.  The 
term  “DOE  Official”  includes  the  Ad¬ 
ministrator  of  Energy  Information  Ad¬ 
ministration  since  by  virtue  of  Part 
207  and  existing  statutes  he  is  author¬ 
ized  to  issue  subpoenas  under  this  sec¬ 
tion.  A  DOE  Official  is  authorized  to 
sign,  issue  and  serve  subpoenas;  ad- 
minster  oaths  and  affirmations;  take 
sworn  testimony;  compel  attendance 
of  and  sequester  witnesses;  control  dis¬ 
semination  of  any  record  of  testimony 
taken  pursuant  to  amended  §205.8; 
subpoena  and  reproduce  books, 
papers,  correspondence,  memoranda, 
contracts,  agreements,  or  other  rele¬ 
vant  records  or  tangible  evidence  in¬ 
cluding,  but  not  limited  to,  informa¬ 
tion  retained  in  computerized  or  other 
automated  systems.  A  DOE  Official 
also  is  authorized  to  issue  a  Special 
Report  Order  requiring  any  person 
subject  to  the  jurisdiction  of  the  ERA 
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to  file  a  special  report,  including  but 
not  limited  to  written  answers  to  spe¬ 
cific  questions.  Under  the  proposed 
amendments  an  SRO  may  be  issued  in 
addition  to  other  reports  required  by 
DOE. 

The  proposed  amendments  set  forth 
detailed  procedures  for  the  taking  of 
testimony  pursuant  to  a  subpoena. 
Under  the  proposal,  the  DOE  Official 
concerned  controls  the  proceeding. 
The  DOE  Official  is  authorized  and 
required  to  take  all  necessary  action  to 
regulate  the  giving  of  testimony  and 
to  avoid  unnecessary  delay  and  pre¬ 
vent  or  restrain  contemptuous  or  ob¬ 
structionist  conduct  or  contemptuous 
language. 

Further,  the  DOE  Official  deter¬ 
mines  whether  to  record  testimony 
and  the  means  for  recording  testimo¬ 
ny.  A  witness  is  permitted  to  obtain  a 
copy  of  his  testimony,  if  recorded, 
upon  request,  unless  the  DOE  Official 
denied  the  request  for  good  cause. 
Upon  proper  identification,  any  wit¬ 
ness  or  his  attorney  has  the  right  to 
inspect  the  official  transcript  of  the 
witness’  own  testimony. 

In  addition,  the  DOE  Official  is  em¬ 
powered  to  sequester  any  person  sub¬ 
poenaed  to  furnish  documents  or  give 
testimony.  Neither  a  witness  nor  his 
attorney  is  permitted  to  be  present 
during  the  examination  of  another 
witness,  unless  permitted  by  the  DOE 
Official. 

The  proposed  amendments  set  forth 
the  manner  in  which  a  witness  is  per¬ 
mitted  to  be  accompanied,  represented 
and  advised  by  his  attorney.  The  wit¬ 
ness  and  his  attorney  are  permitted  to 
confer  privately  on  any  question 
asked.  The  witness  or  his  attorney  is 
required  to  state  briefly  the  legal 
grounds  for  any  refusal  to  answer  a 
question.  However,  if  the  witness  re¬ 
fuses  to  answer  a  question  on  the 
grounds  of  the  constitutional  privilege 
against  self-incrimination,  the  witness 
is  required  to  assert  the  privilege  per¬ 
sonally. 

To  promote  full  compliance  with 
subpoenas  and  SRO’s,  proposed  §  205.8 
requires  documents  produced  in  re¬ 
sponse  to  a  subpoena  and  information 
furnished  in  response  to  an  SRO  to  be 
accompanied  by  a  sworn  certification 
under  penalty  of  perjury  by  the 
person  to  whom  the  subpoena  or  SRO 
is  directed.  In  the  case  of  a  subpoena, 
the  person  is  required  to  certify  that  a 
diligent  search  had  been  made  for  all 
responsive  documents  and  that  each 
responsive  document  is  being  produced 
unless  withheld  on  the  ground  of 
privilege.  A  person  to  whom  an  SRO  is 
directed,  or  an  authorized  agent  of  the 
person  who  actually  provides  the  in¬ 
formation  is  required  to  certify  that  a 
diligent  effort  had  been  made  to  pro¬ 
vide  all  information  required  by  the 
SRO  and  that  all  information  fur¬ 


nished  was  true,  complete,  and  correct 
unless  withheld  on  the  ground  of 
privilege.  If  any  document  responsive 
to  a  subpoena  is  not  produced  or  any 
information  required  by  an  SRO  is  not 
furnished,  the  certification  is  required 
to  include  a  statement  setting  forth  all 
reasons  for  failing  to  comply  with  the 
subpoena  or  SRO. 

The  proposed  amendments  include  a 
provision  concerning  withholding  of 
documents  on  the  ground  of  the  attor¬ 
ney-client  privilege  or  any  other  privi¬ 
lege.  The  person  submitting  the  certi¬ 
fication  described  above  is  required  to 
submit  a  written  list  describing  each 
document  or  the  information  with¬ 
held,  a  description  of  the  document, 
the  date  of  the  document,  each  person 
shown  on  the  document  as  having  re¬ 
ceived  a  copy,  each  person  shown  on 
the  document  as  having  prepared  or 
been  sent  the  document,  the  privilege 
relied  upon  as  the  basis  for  withhold¬ 
ing  the  document  or  information,  and 
an  identification  of  the  person  whose 
privilege  is  being  asserted. 

The  proposed  amendments  provide 
that,  upon  written  request,  any  person 
served  with  a  subpoena  or  SRO  shall 
be  notified  as  to  the  general  purpose 
for  which  any  testimony,  information 
or  documentary  material  is  sought. 

Under  the  proposed  amendment,  an 
action  may  be  commenced  in  the 
United  States  District  Court  to  en¬ 
force  a  subpoena  or  SRO  if  any  person 
upon  whom  the  subpoena  or  SRO  was 
served  refuses  or  fails  to  comply  with 
any  provision  of  the  subpoena  or  SRO. 

Proposed  §205.8  includes  provisions 
with  respect  to  service  of  subpoenas 
and  SRO’s  and  payment  of  witness 
fees  and  mileage.  The  proposed  provi¬ 
sions  are  substantially  the  same  as 
those  of  the  current  §  205.8.  However, 
under  the  proposed  amendment,  the 
existing  requirement  that  service  of  a 
subpoena  must  include  tendering  of 
one  day’s  witness  fees  and  mileage  is 
omitted. 

B.  INVESTIGATIONS 

We  are  proposing  to  amend  10  CFR 
205.201  relating  to  procedures  in  DOE 
investigations.  The  proposed  amend¬ 
ments  set  forth  in  detail  DOE's  inves¬ 
tigatory  procedures  as  authorized  by 
existing  statutes  and  modify  certain 
procedures  to  enhance  DOE’s  efficien¬ 
cy  in  carrying  out  its  enforcement  re¬ 
sponsibilities. 

In  accordance  with  current  practice 
under  Part  205,  Subpart  N,  a  new  pro¬ 
vision  expressly  permits  any  person  to 
request  DOE  to  initiate  an  investiga¬ 
tion.  Under  these  simplified  proce¬ 
dures,  however,  no  particular  forms  or 
procedures  are  required  to  initiate 
such  a  request.  A  request  for  an  inves¬ 
tigation  is  required  only  to  set  forth 
the  subject  matter  to  be  investigated 
as  fully  as  possible  and  include  sup¬ 


porting  documentation  and  informa¬ 
tion.  In  light  of  this  new  provision,  the 
duplicative  and  somewhat  complex 
procedures  of  Subpart  N  relating  to 
the  filing  of  complaints  are  proposed 
for  deletion. 

Another  proposed  new  provision  ex¬ 
pressly  sets  forth  the  well-established 
principle  that  there  are  no  parties,  as 
that  term  is  used  in  adjudicative  pro¬ 
ceedings,  in  a  DOE  investigation.  Simi¬ 
larly,  the  proposed  rule  also  provides 
in  this  regard  that  no  person  may  in¬ 
tervene  or  participate  in  an  investiga¬ 
tion  as  a  matter  of  right. 

The  proposed  amendment  also  in¬ 
cludes  new  provisions  which  amplify 
current  provisions  as  to  disclosure  of 
information  or  documents  obtained 
during  an  investigation.  Under  the 
proposed  regulation,  DOE  is  not  per¬ 
mitted  to  disclose  such  information  or 
documents  unless:  (1)  DOE  directs  or 
authorizes  the  public  disclosure  of  the 
investigation;  (2)  the  information  or 
documents  have  been  made  a  matter 
of  public  record;  or  (3)  disclosure  is  re¬ 
quired  by  the  Freedom  of  Information 
Act,  5  U.S.C  552.  A  request  for  confi¬ 
dential  treatment  of  information  for 
purposes  of  that  act  does  not  prevent 
disclosure  by  DOE  if  in  the  public  in¬ 
terest  and  otherwise  permitted  by  law. 

The  proposed  section  permits  any 
person  to  submit  any  document,  state¬ 
ment  of  facts  or  memorandum  of  law 
for  the  purpose  of  explaining  the  per¬ 
son’s  position  or  furnish  evidence 
which  the  person  considers  relevant  to 
a  matter  under  investigation.  A  person 
is  permitted  to  submit  any  statement 
of  facts,  memorandum  of  law,  and  evi¬ 
dence  at  any  time  during  an  investiga¬ 
tion. 

The  proposed  amendment  modifies 
existing  §  205.201(c)  to  provide  that 
the  DOE,  upon  written  request,  shall 
notify  any  person  who  is  under  investi¬ 
gation  by  the  DOE  and  who  is  request¬ 
ed  to  furnish  information  or  documen¬ 
tary  evidence  of  the  general  purpose 
of  the  investigation. 

The  proposed  amendment  clarifies 
the  provision  concerning  the  authority 
of  DOE  investigators.  The  proposed 
amendment  expressly  authorizes  any 
duly  designated  and  authorized  repre¬ 
sentative  of  DOE  to  take  such  action 
as  he  deems  necessary  and  appropriate 
to  the  conduct  of  an  investigation,  in¬ 
cluding  any  action  pursuant  to  §  205.8. 

The  proposed  amendment  deletes 
the  existing  provision  of  §  205.201(a) 
which  expressly  declares  that  DOE  en¬ 
courages  voluntary  cooperation  with 
its  investigations.  Although  DOE  in¬ 
tends  to  retain  its  current  policy  of 
welcoming  voluntary  cooperation,  it 
will  not  permit  enforcement  proceed¬ 
ings  to  be  overly  delayed  by  prolonged 
efforts  to  obtain  voluntary  coopera¬ 
tion. 
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III.  Comment  Procedures 

A.  WRITTEN  COMMENTS 

You  are  invited  to  participate  in  this 
proceeding  by  submitting  data,  views 
or  arguments  with  respect  to  the 
issues  set  forth  in  this  Notice.  Com¬ 
ments  should  be  submitted  to  the  ad¬ 
dress  indicated  in  the  “ADDRESSES” 
section  of  the  Notice  and  should  be 
identified  on  the  outside  envelope  and 
on  documents  submitted  with  the  des¬ 
ignation  “Subpoenas,  SRO’s  and  In¬ 
vestigations,  Docket  No.  ERA-R-79- 
2”.  You  should  submit  15  copies.  All 
comments  received  will  be  available 
for  public  inspection  in  the  DOE 
Reading  Room  GA-152,  James  Forres- 
tal  Building,  1000  Independence 
Avenue  S.W.,  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday.  We  will  consider  all 
comments  received  by  March  21,  1979, 
4:30  p.m. 

You  should  identify  separately  any 
information  or  data  you  consider  to  be 
confidential  and  submit  them  in  writ¬ 
ing,  one  copy  only.  We  reserve  the 
right  to  determine  the  confidential 
status  of  the  information  or  data  and 
to  treat  them  according  to  our  deter¬ 
mination. 

B.  PUBLIC  HEARING 

Although  it  has  been  determined 
that  opportunity  for  public  hearing  is 
not  required  by  Section  501  of  the  De¬ 
partment  of  Energy  Organization  Act, 
a  public  hearing  as  described  below 
will  be  held  to  facilitate  full  develop¬ 
ment  of  the  proposed  regulations. 

1.  Requesting  opportunity  for  oral 
statement  The  times  and  places  for 
the  hearing  are  indicated  in  the 
“DATES”  and  “ADDRESSES”  sec¬ 
tions  of  this  notice.  If  necessary  to 
present  all  testimony,  the  hearing  will 
be  continued  to  9:30  a.m.  of  the  first 
business  day  following  the  date  there¬ 
for  shown  above. 

You  may  make  a  written  request  for 
an  opportunity  to  make  an  oral  pres¬ 
entation  at  the  hearing.  You  should  be 
prepared  to  describe  the  interest  con¬ 
cerned;  if  appropriate,  to  state  why 
you  are  a  proper  representative  of  a 
group  or  class  of  persons  that  has  such 
an  interest;  and  to  give  a  concise  sum¬ 
mary  of  the. proposed  oral  presenta¬ 
tion  and  a  phone  number  where  you 
may  be  contacted  through  the  day 
before  the  hearing. 

If  you  are  selected  to  be  heard,  you 
will  be  so  notified  before  4:30  p.m., 
February  2,  1979,  and  must  submit  100 
copies  of  your  statement  before  4:30 
p.m.,  February  15,  1979.  Statements 
for  the  public  hearing  should  be  sent 
to  the  Office  of  Public  Hearings  Man¬ 
agement,  Economic  Regulatory  Ad¬ 
ministration,  Room  2313,  Docket  No. 
ERA-R-79-2,  2000  M  Street  N.W., 
Washington,  D.C.  20461. 


2.  Conduct  of  the  hearing.  We  re¬ 
serve  the  right  to  select  the  persons  to 
be  heard  at  the  hearing,  to  schedule 
their  respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  may  be  limited, 
based  on  the  number  of  persons  re¬ 
questing  to  be  heard. 

An  ERA  official  will  be  designated  to 
preside  at  the  hearing.  This  will  not  be 
a  judicial  or  evidentiary-type  hearing. 
Questions  may  be  asked  only  by  those 
conducting  the  hearing,  and  there  will 
be  no  cross-examination  of  persons 
presenting  statements.  At  the  conclu¬ 
sion  of  all  initial  oral  statements,  each 
person  who  has  made  an  oral  state¬ 
ment  will  be  given  the  opportunity,  if 
he  or  she  so  desires,  to  make  a  rebut¬ 
tal  statement.  The  rebuttal  statements 
will  be  given  in  the  order  in  which  the 
initial  statements  were  made  and  will 
be  subject  to  time  limitations. 

Questions  to  be  asked  of  any  person 
making  a  statement  at  the  hearing 
may  be  submitted  to  the  Office  of 
Public  Hearings  Management  at  the 
above  address  before  4:30  p.m.,  Febru¬ 
ary  14,  1979.  You  may  also  submit  any 
questions,  in  writing,  to  the  presiding 
officer  at  the  time  of  the  hearing.  The 
ERA  or,  if  the  question  is  submitted  at 
the  hearing,  the  presiding  officer  will 
determine  whether  the  question  is  rel¬ 
evant,  and  whether  time  limitations 
permit  it  to  be  presented  for  answer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing, 
including  the  transcripts,  will  be  re¬ 
tained  and  made  available  for  inspec¬ 
tion  at  the  DOE  Freedom  of  Informa¬ 
tion  Office,  Room  2107,  Federal  Build¬ 
ing,  12th  and  Pennsylvania  Avenue 
N.W.,  Washington,  D.C.,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday.  You  may 
purchase  copies  of  the  transcripts 
from  the  reporters. 

IV.  Other  Matters 

Since  the  proposed  regulation  is  not 
a  regulation  affecting  the  quality  of 
the  environment,  the  provisions  of 
Section  7(a)  (1)  of  the  Federal  Energy 
Administration  Act  of  1974,  Pub.  L. 
93-275,  as  amended,  have  been  deter¬ 
mined  to  be  inapplicable  to  this  pro¬ 
posal.  ; 

We  have  determined  that  this  pro¬ 
posal  will  not  have  a  major  impact  as 
that  term  is  defined  in  DOE  Order 
2030  signed  December  18,  1978  (44 
F.R.  1040)  (January  3,  1979)  to  imple¬ 
ment  Executive  Order  12044,  and, 
therefore,  no  regulatory  analysis  pur¬ 
suant  to  Executive  Order  12044  is  re¬ 
quired. 

Pursuant  to  the  requirements  of 
Section  404  of  the  Department  of 
Energy  Organization  Act  (Pub.  L.  95- 
91),  upon  issuance  of  these  proposed 
amendments,  a  copy  of  this  Notice  will 


be  referred  to  the  Federal  Energy 
Regulatory  Commission  for  a  determi¬ 
nation,  in  its  discretion,  whether  these 
proposed  amendments  may  signifi¬ 
cantly  affect  any  function  within  the 
Commission’s  jurisdiction  pursuant  to 
Section  402(a)  (1),  (b)  and  (c)  (1)  of 
that  Act.  The  Commission  will  have 
until  March  21,  1979,  the  date  the 
public  comment  period  closes,  to  make 
this  determination. 

(Emergency  Petroleum  Allocation  Act  of 
1973,  Pub.  L.  93-159,  as  amended.  Pub.  L. 

93- 511,  Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L. 

94- 163,  and  Pub.  L.  94-385;  Federal  Energy 
Administration  Act  of  1974,  Pub.  L.  93-275, 
as  amended.  Pub.  L.  94-332,  Pub.  L.  94-385, 
Pub.  L.  95-70,  and  Pub.  L.  95-91;  Energy 
Supply  and  Environmental  Coordination 
Act  of  1974,  Pub.  L.  93-319,  as  amended; 
Energy  Policy  and  Conservation  Act,  Pub.  L. 
94-163,  as  amended.  Pub.  L.  94-385,  and 
Pub.  L.  95-70;  Department  of  Energy  Orga¬ 
nization  Act,  Pub.  L.  95-91;  E.O.  11790,  39 
FR  23185;  E.O.  12009,  42  FR  46267) 

In  consideration  of  the  foregoing, 
Part  205  and  Part  210  of  Chapter  II, 
Title  10  of  the  Code  of  Federal  Regu¬ 
lations,  are  proposed  to  be  amended  as 
set  forth  below. 

Issued  in  Washington,  D.C.,  January 
15,  1979. 

David  J.  Bardin, 
Administrator,  Economic 
Regulatory  Administration. 

1.  Section  205.8  is  amended  to  read 
as  follows: 

§  205.8  Subpoenas,  special  report  orders, 
oaths,  witnesses. 

(a)  In  this  section  the  following 
terms  have  the  definitions  indicated 
unless  otherwise  provided. 

(1)  “DOE  Official”  means  the  Secre¬ 
tary  of  the  Department  of  Energy,  the 
Administrator  of  the  Economic  Regu¬ 
latory  Administration,  the  Administra¬ 
tor  of  Energy  Information  Administra¬ 
tion,  the  General  Counsel  of  the  De¬ 
partment  of  Energy,  the  Special  Coun¬ 
sel  for  Compliance,  the  Director  of  the 
Office  of  Hearings  and  Appeals,  any 
person  authorized  to  issue  a  subpoena 
of  SRO  under  this  section,  or  the  au¬ 
thorized  delegate  agent  of  any  of  the 
foregoing  officials,  who  issues  a  sub¬ 
poena  or  SRO  pursuant  to  this  sec¬ 
tion. 

(2)  “SRO”  means  a  Special  Report 
Order  issued  pursuant  to  Subsection 
(b)  of  this  section. 

(b) (1)  In  accordance  with  the  provi¬ 
sions  of  this  section  and  as  otherwise 
authorized  by  law,  a  DOE  Official  may 
sign,  issue  and  serve  subpoenas;  ad¬ 
minister  oaths  and  affirmations;  take 
sworn  testimony;  compel  attendance 
of  an  sequester  witnesses;  control  dis¬ 
semination  of  any  record  of  testimony 
taken  pursuant  to  this  section;  subpoe¬ 
na  and  reproduce  books,  papers,  corre¬ 
spondence,  memoranda,  contracts. 
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agreements,  or  other  relevant  records 
or  tangible  evidence  including,  but  not 
limited  to,  information  retained  in 
computerized  or  other  automated  sys¬ 
tems  in  possession  of  the  subpoenaed 
person.  Unless  otherwise  provided  by 
Subpart  O,  the  provisions  of  this  sec¬ 
tion  apply  to  subpoenas  issued  by  the 
Office  of  Hearings  and  Appeals  with 
respect  to  matters  in  proceedings 
before  it. 

(2)  A  DOE  Official  may  issue  a  Spe¬ 
cial  Report  Order  requiring  any 
person  subject  to  the  jurisdiction  of 
the  ERA  to  file  a  special  report,  in¬ 
cluding  but  not  limited  to  written  an¬ 
swers  to  specific  questions.  The  SRO 
may  be  in  addition  to  any  other  re¬ 
ports  required  by  this  chapter. 

(3)  The  DOE  Official  who  issues  a 
subpoena  or  SRO  pursuant  to  this  sec¬ 
tion,  for  good  cause  shown,  may 
extend  the  time  prescribed  for  compli¬ 
ance  with  the  subpoena  or  SRO  and 
negotiate  and  approve  the  terms  of 
satisfactory  compliance. 

(4)  Prior  to  the  time  specified  for 
compliance,  but  in  no  event  more  than 
10  days  after  the  date  of  service  of  the 
subpoena  or  SRO,  the  person  upon 
whom  the  document  was  served  may 
file  a  request  for  review  of  the  subpoe¬ 
na  or  SRO  with  the  DOE  official  who 
issued  the  document.  The  DOE  Offi¬ 
cial  then  shall  forward  the  request  to 
his  supervisor  who  shall  provide  notice 
of  receipt  to  the  person  requesting 
review.  If  the  subpoena  or  SRO  is  not 
modified  or  rescinded  within  10  days 
of  the  notification  date,  the  subpoena 
or  SRO  shall  be  effective  as  issued. 

(5)  There  is  no  administrative  appeal 
of  a  subpoena  or  SRO. 

(c)  (1)  A  subpoena  or  SRO  shall  be 
served  upon  a  person  named  in  the 
document  by  delivering  a  copy  of  the 
document  to  the  person  named. 

(2)  Delivery  of  a  copy  of  the  docu¬ 
ment  to  a  natural  person  may  be  made 
by: 

(i)  Handing  it  to  the  person: 

(ii)  Leaving  it  at  the  person’s  office 
with  the  person  in  charge  of  the 
office; 

(iii)  Leaving  it  at  the  person’s  dwell¬ 
ing  or  usual  place  of  abode  with  a 
person  of  suitable  age  and  discretion 
who  resides  there; 

(iv)  Mailing  it  to  the  person  by  regis¬ 
tered  or  certified  mail,  at  his  last 
known  address;  or 

(v)  Any  method  that  provides  the 
person  with  actual  notice  prior  to  the 
return  date  of  the  document. 

(3)  Delivery  of  a  copy  of  the  docu¬ 
ment  to  a  person  who  is  not  a  natural 
person  may  be  made  by: 

(i)  Handing  it  to  a  registered  agent 
of  the  person; 

(ii)  Handing  it  to  any  officer,  direc¬ 
tor,  or  agent  in  charge  of  any  office  of 
such  person; 
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(ill)  Mailing  it  to  the  last  known  ad¬ 
dress  of  any  registered  agent,  officer, 
director,  or  agent  in  charge  of  any 
office  of  the  person  by  registered  or 
certified  mail,  or 

(iv)  Any  method  that  provides  any 
registered  agent,  officer,  director,  or 
agent  in  charge  of  any  office  of  the 
person  with  actual  notice  of  the  docu¬ 
ment  prior  to  the  return  date  of  the 
document. 

(d)  (1)  A  witness  subpoenaed  by  the 
DOE  shall  be  paid  the  same  fees  and 
mileage  as  paid  to  a  witness  in  the  dis¬ 
trict  courts  of  the  United  States. 

(2)  If  in  the  course  of  a  proceeding 
conducted  pursuant  to  Subparts  M  or 
O.  a  subpoena  is  issued  at  the  request 
of  a  person  other  than  an  officer  or 
agency  of  the  United  States,  the  wit¬ 
ness  fees  and  milage  shall  be  paid  by 
the  person  who  requested  the  subpoe¬ 
na.  However,  at  the  request  of  the 
person,  the  witness  fees  and  mileage 
shall  be  paid  by  the  DOE  if  the  person 
shows: 

(1)  The  presence  of  the  subpoenaed 
witness  will  materially  advance  the 
proceeding;  and 

(ii)  The  person  who  requested  that  the 
subpoena  be  issued  would  suffer  a  seri¬ 
ous  hardship  if  required  to  pay  the 
witness  fees  and  mileage. 

The  DOE  Official  issuing  the  subpoe¬ 
na  shall  make  the  determination  re¬ 
quired  by  this  subsection. 

(e)  If  any  person  upon  whom  a  sub¬ 
poena  or  SRO  is  served  pursuant  to 
this  section,  refuses  or  fails  to  comply 
with  any  provison  of  the  subpoena  or 
SRO,  an  action  may  be  commenced  in 
the  United  States  District  Court  to  en¬ 
force  the  subpoena  or  SRO. 

(f)  (1)  Documents  produced  in  re¬ 
sponse  to  a  subpoena  shall  be  accom¬ 
panied  by  the  sworn  certification, 
under  penalty  of  perjury  of  the  person 
to  whom  the  subpoena  was  directed 
that  (i)  a  diligent  search  has  been 
made  for  each  document  responsive  to 
the  subpoena,  and  (ii)  each  document 
responsive  to  the  subpoena  is  being 
produced  unless  withheld  on  the 
grounds  of  privilege  pursuant  to  sub¬ 
section  (g). 

(2)  Any  information  furnished  in  re¬ 
sponse  to  an  SRO  shall  be  accompa¬ 
nied  by  the  sworn  certification  under 
penalty  of  perjury  of  the  person  to 
whom  it  was  directed  or  his  authorized 
agent  who  actually  provides  the  infor¬ 
mation  that  (i)  a  diligent  effort  has 
been  made  to  provide  all  information 
required  by  the  SRO,  and  (ii)  all  infor¬ 
mation  furnished  is  true,  complete, 
and  correct  unless  withheld  on 
grounds  of  privilege  pursuant  to  sub¬ 
section  (g). 

(3)  If  any  document  responsive  to  a 
subpoena  is  not  produced  or  any  infor¬ 
mation  required  by  an  SRO  is  not  fur¬ 
nished,  the  certification  shall  include 
a  statement  setting  forth  every  reason 
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for  failing  to  comply  with  the  subpoe¬ 
na  or  SRO. 

(g)  If  a  person  to  whom  a  subpoena 
or  SRO  is  directed  withholds  any  doc¬ 
ument  or  information  because  of  a 
claim  of  attorney-client  or  other  privi¬ 
lege,  the  person  submitting  the  certifi¬ 
cation  required  by  paragraph  (f)  of 
this  section  also  shall  submit  a  written 
list  of  the  documents  or  the  informa¬ 
tion  withheld  indicating  a  description 
of  each  document  or  information,  the 
date  of  the  document,  each  person 
shown  on  the  document  as  having  re¬ 
ceived  a  copy  of  the  document,  each 
person  shown  on  the  document  as 
having  prepared  or  been  sent  the  doc¬ 
ument,  the  privilege  relied  upon  as  the 
basis  for  withholding  the  document  or 
information,  and  an  Identification  of 
the  person  whose  privilege  is  being  as¬ 
serted. 

(h)  Upon  written  request  any  person 
served  with  a  subpoena  or  SRO  shall 
be  notified  as  to  the  general  purpose 
for  which  any  testimony,  information 
or  documentary  material  is  sought. 

(i)  (1)  If  testimony  is  taken  pursuant 
to  a  subpoena,  the  DOE  Official  shall 
determine  whether  the  testimony 
shall  be  recorded  and  the  means  by 
which  the  testimony  is  recorded. 

(2)  A  witness  whose  testimony  is  re¬ 
corded  may  procure  a  copy  of  his  testi¬ 
mony  by  making  a  written  request  for 
a  copy  and  paying  the  appropriate 
fees.  However,  the  DOE  official  may 
deny  the  request  for  good  cause.  Upon 
proper  identification,  any  witness  or 
his  attorney  has  the  right  to  inspect 
the  official  transcript  of  the  witness’ 
own  testimony. 

(j)  The  DOE  Official  may  sequester 
any  person  subpoenaed  to  furnish  doc¬ 
uments  or  give  testimony.  Unless  per¬ 
mitted  by  the  DOE  Official,  neither  a 
witness  nor  his  attorney  shall  be  pres¬ 
ent  during  the  examination  of  any 
other  witnesses. 

(k)  (1)  Any  witness  whose  testimony 
is  taken  may  be  accompanied,  repre¬ 
sented  and  advised  by  his  attorney  as 
follows: 

(l)  Upon  the  initiative  of  the  attor¬ 
ney  or  witness,  the  attorney  may 
advise  his  client,  in  confidence,  with 
respect  to  the  question  asked  his 
client,  and  if  the  witness  refuses  to 
answer  any  question,  the  witness  or 
his  attorney  is  required  to  briefly  state 
the  legal  grounds  for  such  refusal;  and 

(ii)  If  the  witness  claims  a  privilege 
to  refuse  to  answer  a  question  on  the 
grounds  of  self-incrimination.  The  wit¬ 
ness  must  assert  the  privilege  person¬ 
ally. 

(1)  The  DOE  Official  shall  take  all 
necessary  action  to  regulate  the  course 
of  testimony  and  to  avoid  delay  and 
prevent  or  restrain  contemptuous  or 
obstructionist  conduct  or  contemtuous 
language.  DOE  may  take  actions  as 
the  circumstances  may  warrant  in 
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regard  to  any  instances  where  any  at¬ 
torney  refuses  to  comply  with  direc¬ 
tions  or  provisions  of  this  section. 

2.  Section  205.201  is  amended  to  read 
as  follows: 

§  205.201  Investigations. 

(a)  The  DOE  may  initiate  and  con¬ 
duct  investigations  relating  to  the 
scope,  nature  and  extent  of  compli¬ 
ance  by  any  person  with  the  rules,  reg¬ 
ulations  or  statutes  of  the  DOE  or  any 
order,  court  decree  or  agency  action 
relating  thereto. 

(b)  Any  duly  designated  and  author¬ 
ized  representative  of  DOE  has  the  au¬ 
thority  to  conduct  an  investigation 
and  to  take  such  action  as  he  deems 
necessary  and  appropriate  to  the  con¬ 
duct  of  the  investigation  including  any 
action  pursuant  to  §  205.8 

(c)  There  are  no  parties,  as  that 
term  is  used  in  adjudicative  proceed¬ 
ings,  in  an  investigation  under  this 
subpart,  and  no  person  may  intervene 
or  participate  as  a  matter  of  right  in 
any  investigation  under  this  Subpart. 

(d)  Any  person  may  request  the 
DOE  to  initiate  an  investigation  pur¬ 
suant  to  paragraph  (a)  of  this  section. 
A  request  for  an  investigation  shall  set 
forth  the  subject  matter  to  be  investi¬ 
gated  as  fully  as  possible  and  include 
supporting  documentation  and  infor¬ 
mation.  No  particular  forms  or  proce¬ 
dures  are  required. 

(e)  Any  person  who  is  requested  or 
compelled  to  furnish  documentary  evi¬ 
dence  or  testimony  in  an  investigation, 
upon  written  request,  shall  be  in¬ 


formed  of  the  general  purpose  of  the 
investigation. 

(f)  DOE  shall  not  disclose  informa¬ 
tion  or  documents  that  are  obtained 
during  any  investigation  unless  (1) 
DOE  directs  or  authorizes  the  public 
disclosure  of  the  investigation;  (2)  the 
information  or  documents  are  a 
matter  of  public  record;  or  (3)  disclo¬ 
sure  is  not  precluded  by  the  Freedom 
of  Information  Act,  5  U.S.C.  552  and 
10  CFR  Part  1004.  A  request  for  confi¬ 
dential  treatment  of  information  Act 
for  purposes  of  the  Freedom  of  Infor¬ 
mation  shall  not  prevent  disclosure  by 
DOE  if  disclosure  is  determined  to  be 
in  the  public  interest  and  otherwise 
permitted  by  law. 

(g)  During  the  course  of  an  investi¬ 
gation  any  person  may  submit  at  any 
time  any  document,  statement  of  facts 
or  memorandum  of  law  for  the  pur¬ 
pose  of  explaining  the  person’s  posi¬ 
tion  or  furnish  evidence  which  the 
person  considers  relevant  to  a  matter 
under  investigation. 

(h)  If  facts  disclosed  by  an  investiga¬ 
tion  indicate  that  further  action  is  un¬ 
necessary  or  unwarranted,  the  investi¬ 
gative  file  may  be  closed  without  prej¬ 
udice  to  further  investigation  by  the 
DOE  at  any  time  that  circumstances 
so  warrant. 

§  210.91  [Deleted] 

3.  Section  210.91  is  deleted. 

§§  205.180—205.185  [Deleted] 

4.  Sections  205.180  through  205.185 
are  deleted. 

[FR  Doc  79-1906  Filed  1-18-79;  8:45  am] 
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